
1 | P a g e  
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 30 of 2016 

u/s 376  IPC 

STATE 

Versus 

Hazarat Ali 

   Accused person 

(Committed by Smti Mamta Bhadani, then Ld.  SDJM(M), Bilasipara in GR 

case No- 06/10  u/s 376 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:- Mr. Tofazul Hoque, Advocate. 

Date of institution of the case    :-  17-06-08 

Date of commitment            :- 26-02-16   

Date of Framing charge          :- 08-04-16 

Date of prosecution evidence   :- 23-11-16, 02-08-17,25-09-17, 
         19-02-18  
 
Statement of accused recorded on :- 29-03-18 

Date of Argument                      :- 29-03-18 

Judgment delivered                 :- 09-04-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case in brief is that on 12-06-08 at about 11.00 am while 

informant’s minor daughter aged about 13 years grazing goats in jute field 

situated in the western side of his house then accused Hazarat Ali covertly 

coming from behind hold her and committed rape on her. To this fact 

informant Kamal Uddin lodged the ejahar before O/C Bagribari PS.      

 

Investigation 

 

2. Officer-in-charge of Bagribari police station on receiving the ejahar from 

Kamal Uddin registered a police case vide Bagribari police case No.  102/08 

under section 376 I.P.C. and later on 07-06-10 case was transferred to 

Bilasipara PS and registered as Bilasipara PS case no. 266/10 u/s 376 IPC 

and SI A. Ali was entrusted to conduct the investigation of the case and after 

completion of investigation IO submitted charge sheet against the accused 

person named herein above u/s 376 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Ld. SDJM(M), Bilasipara, took 

cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to this court for trial. 

Charge 

4. My Ld. Predecessor after hearing learned counsel for both sides and perusal 

of material on record framed  charge u/s 376 IPC against the accused person 

Hazarat Ali and when charges are read over and explained to the accused 

person, he pleaded not guilty and claimed to be tried.  

 

Trial 

 

5. In order to prove the prosecution charges against the present accused 

person, prosecution adduce evidence of all together  6 number of witnesses 

and exhibited 3 number of documents. PW-1 Victim, PW-2 Altab Hussain, 

PW-3 Kamal Uddin, PW-4 Dr. S. M. Emdadullah, PW-5 Refazuddin, PW-6 
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Fazar Ali.  Ext1 – Statement of victim recorded u/s 164 Cr.P.C, Ext-2 Medical 

Report, Ext-3 Radiological report. After closure of the prosecution evidence, 

statement of the accused person recorded u/s 313 Cr.P.C. Accused plea is 

total denial, however declined to adduced evidence in support of the plea of 

denial.  

 

6.                           POINTS FOR DETERMINATION:- 

 

i) Whether accused on 12-06-08 at about 01.00 am at village 

Mayarchar Pt. VI under Bagribari PS committed rape on 

informant’s minor daughter? 

 

ARGUMENT 

 

7. I have heard learned counsel for both sides. Ld. defence counsel made 

submission that evidence of informant and victim thrown away the 

prosecution allegation against the accused Hazarat Ali and as informant , 

victim and other witnesses did not support the prosecution case accused 

Hazarat Ali entitle acquittal.      

 

DISCUSSION, DECISION & REASON THERE OF:- 

 

8. Prosecution allegation against the accused Hazarat Ali is that on 12-06-08 at 

about 01.00 am at village Mayarchar Pt. VI under Bagribari PS he had 

committed rape on informant’s minor daughter. I have scrutinized the case 

record as well as oral evidence of the prosecution side. PW-1  being victim, is 

the star witness of this case. Now let me analyze evidence on record. 

9. PW-1 is the victim of this case. Her evidence is that she knows accused 

Hazarat Ali and her father lodged the ejahar. She deposed prior to lodging of 

ejahar she had love affairs with Hazarat Ali and when accused refused her 

marriage proposal her father lodged ejahar against accused. She deposed no 

incident took place as alleged in the ejahar and she made statement before 

Magistrate vide Ext-1. In cross she stated at the time of incident she was 

aged about 18/19 years. 

10.  Evidence of PW-2 Altab Hussain is that informant is his brother and he 

knows victim. He deposed he heard that quarrel took place in between 
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accused Hazarat and victim for taking water from hand pump.  Defence 

declined to cross examine PW-2. 

11. PW-3 Kamal Uddin is informant of this case. His evidence is that victim is his 

daughter and there was love affairs in between his daughter and accused. He 

deposed accused did not marry his daughter and one meeting held in the 

village and it was decided that if accused refused to marry his daughter then 

case will be lodged. Accordingly, he lodged the case against accused as 

accused refused to marry his daughter. In cross he stated the love affairs 

was one sided and there was no love from the side of accused.  He stated as 

his daughter fall in love with accused in the village mel it was decided if 

accused did not marry his daughter then case will be filed against accused.  

12. PW-4 Dr. S.M. Emdadullah is the MO of this case.  He deposed on 18-06-08 

at about 11.00 am he examined victim of this case in connection with 

Bagribari PS case No. 102/08 u/s 376 IPC  and on examination found breast 

well developed, injury mark nil, vaginal well developed, hymen intact, no 

mark of violence found in her private parts, no spermatozoa seen the smear 

during microscopical examination of vaginal smear. According to his opinion, 

it could not be ascertain from his findings during examination whether victim 

was raped or not, there is no mark of violence mark anywhere on the body 

person examined, Radiologically the person is below 18 years. In cross he 

stated in his medical report, he has mentioned the age of the victim as below 

18 years as radiologist did not give the range of the age of the victim.  

13. PW-5 Refazuddin deposed he knows informant Kamaluddin and his victim 

daughter. He deposed he heard some incident took place in between 

informant and accused and informant lodged ejahar. In cross he stated he 

does not about the incident as at the time of incident he was at Guwahati. 

14. Evidence of PW-6 is that he does not know anything about the incident as at 

the time of incident he was at Guwahati. Defence declined to cross examine 

PW-6.  

15. Victim in her evidence before the court stated that she had love affairs with 

accused and one day she proposed accused but as accused refused her 

proposal her father lodged the ejahar against the accused. Which reveals 

that ejahar was lodged only because accused refused proposal of victim to 

marry her. From the scanning of evidence of PW-3 informant also it appears 

that ejahar was lodged only because accused refused to marry victim i.e 

daughter of informant. PW-1 and PW-3 while adducing their evidence before 

the court did not state that accused Hazarat had committed rape on her.   
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16. PW-2 stated that he only heard about quarrel that took place in between 

accused Hazarat and victim for taking water from hand pump. PW-5 also he 

heard some incident taking place in between informant and accused. PW-5 

did not specifically stated what incident was took place in between the 

informant and accused. Their evidence does not point any allegation against 

the accused of his involvement in the commission of rape on victim. 

17. Evidence of PW-6 totally shown ignorance about the incident. Hence his 

evidence does not help the prosecution.  

18. PW-1 victim in her statement u/s 164 Cr.P.C stated that on the day of 

Thursday at about 11.00 am she went to graze goat and at that time accused 

Hazarat Ali hold her from back side, gagged her mouth and committed rape 

on her against her will.  

19. In Saddam Hussain Vs State of Assam & anr. Crl. Appeal No. 57 of 2016  

Hon’ble High Court held that “the reliance placed by the ld. trial court upon 

the statement of the victim under section 164 Cr.P.C by discarding the 

evidence given in the course of trial appears to be not proper.” Hon’ble High 

Court again hold that “The statement given under section 164 Cr.P.C is not 

the substantive piece of evidence, as it is not tested by the cross 

examination, while the testimony given during the course of trial being tested 

by cross examination and same can be treated as substantive piece of 

evidence under the law and can be read as evidence.” 

20.  In this case victim in her deposition before court she stated no incident took 

place as alleged in the ejahar. PW-3 who is the informant of this case in his 

cross stated except incident of refusal of her daughter's proposal by accused 

and lodging of ejahar no incident took place.  Thus it reveal that PW-1 victim 

made contradictory statement in her 164 Cr.P.C statement and before the 

court on oath.  Thus statement of victim before the court is not consistent 

with statement she had given u/s 164 Cr.P.C. In view of the in consistent 

statement made by victim the statement of victim recorded u/s 164 Cr.P.C is 

not reliable piece of evidence and same cannot be acted upon in absence of 

her corroboration.   

21. Thus, coupled with the above discussions, I have come to my judicious 

finding that prosecution miserably failed to bring home charge u/s 376 of 

I.P.C against the accused person Hazarat Ali. Accordingly he is acquitted from 

the charge of section 376 of I.P.C and is set at liberty. 
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22. Bail bond of accused person will remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

23. Send back the GR case record to the learned committal Court with a copy of 

the judgment.  

24. Given under hand and seal of this Court on this 09th day of April 2018 at 

Bilasipara.  

 

 

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Victim,  

 PW-2 Altab Hussain,  

 PW-3 Kamal Uddin,  

 PW-4 Dr. S. M. Emdadullah,  

 PW-5 Refazuddin,  

 PW-6 Fazar Ali.   

 

PROSECUTION EXHIBIT:- 

 Ext1 -Statement of victim recorded u/s 164 Cr.P.C,  

 Ext-2 Medical Report,  

 Ext-3 Radiological report. 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


